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Introduction

This chapter considers the case of Burundi, wherearly 2005 a variety of local and international
organizations initiated programmes to strengtheallinstitutions for dealing with land disputes. At
that time, elections in Burundi were approachimgplying the end of a transition period from a 12-
years civil war. It was expected that a significpatt of the about 400,000 refugees still residing
neighbouring countries, as well as more than 1@jAternally displaced people, might soon return
home! Many international and local organizations congdethe resolution of the land disputes
accompanying their return as decisive for theircessful reintegration and the maintenance of the
fragile peace. Violent events in 1993 had showr the reinstallation of refugees and internally
displaced people was a politically sensitive issuBurundi. One of the triggers of the violence and
ensuing civil war had been the expected massiverretf Hutu refugees and the accompanying land
reclamation (Oketch and Polzer 2002; ICG 2003andde at the time of fieldwork, development
organizations and observers alike were concernat dissatisfaction with the results of the land
policy could easily turn into a politicadbombe fonciérgland bomb) (ICG 2003a).

In the experience of many organizations, the lewvel scale of the disputes around land posed huge
challenges to conflict resolution institutions inumBndi. Legislation on land was inadequate,
difficulties arose between the customary and ‘@dficsystem to administer land disputes, while the
judicial system was not equipped to deal with @ektplaced upon it. Hence, in the expectation of a
massive return of refugees and internally displagedple, international and national civil society
organizations perceived a need to strengthen thacd#es of local institutions to resolve returnee-
related land conflicts. Various organizations tlsterted programmes to support the formal judicial
system and in particular the local Tribunals. Othterventions, reflecting a current international
predisposition towards traditional or local dispuésolving mechanisms, intended to enhance the
dispute resolution capacities of the customanitintin of theBashingantaheor of other institutions
within the communities (such as the Justice & P&aammmissions of the Catholic Church), basically
by providing training on current land legislatioBome organizations also established their own
conflict resolution structures.

This chapter is a case study of how peacebuildingt just a policy intervention or strategy, bisba

a way of framing complex development problems. Hingnis a discursive practice to understand our

world, and to create coherence out of fragmentedddexperiences and practices. Various authors
have discussed the importance of framing in candliiwiations, in particular in war stories, idedkx)

and the identification of root-causes of conflicefharchand 1996; Frerks and Klem 2004; Barzegar
2007; Salem 1997, referred to in: Frerks 2007}hbse accounts, different framings are at the obre
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! Between 2002 and 2007, 341,911 Burundians hauenesl to their home country (Burundi Situation Repo
23 - 29 Apr 2007, United Nations Office for the @dination of Humanitarian Affairs (OCHA).
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how people entrench themselves into opposing positi Framing, however, is also an ordering
practice. It helps to conceptualise reality in saclway that it is understandable and facilitatelgcpo
making. In the world of humanitarian assistancaming practices are vital for being able to operate
So far, not so much attention is being given to bmpact of practices of ordering on how
peacebuilding policies get shape. This chaptestilfies how framing helps to inform and validate
peacebuilding policy, but also directs attentionagwifrom other dimensions of a situation (cf.
Colebatch 2002).

Current efforts of (international) organizationsBarundi to enhance local dispute resolving capacit
to deal with land disputes follow from a framingattsees returnee related land disputes as a central
challenge for peace and social justice. The chamiects on this rationale, by looking at land
disputes and local conflict resolution mechanismawo particular communities. The case studies
highlight that, rather than a temporary problermated to returnees, land disputes are a structural
development problem. It is argued that intervergtibm enhance local dispute resolving capacity can
only work when it is recognised that land dispuaes part of normality, and not just a temporary
problem related to returnees. Moreover, the ultimaltjective of peacebuilding is the cultivation of
institutions that can manage conflict in a peacahd legitimate way. The case studies bring out tha
in the legal void concerning land, local disputeateing mechanisms only to a limited extent canl dea
with local land disputes. At the same time, thellehge to those institutions is not so much in
balancing customary or state legislation in cominga verdict, but rather in being effective in
consensus building and guaranteeing the proteofiwninerable people.

The ethnographic fieldwork on which this chapteb&sed was part of a research carried out from
February to May 2005 for and with CED-Caritas, thgiscopal development organization of the
Catholic Church in Burundi (van Leeuwen and Haart8605), in the context of a project for the
reintegration of returnees through dealing withirthand problems. The research included field
research in four communities, two of which are adex®d in this chapter. In each community,
through a meeting with community representatives,ireventory was made of the most frequent
disputes about land in the respective communitees] a series of cases of land disputes was
identified. On the basis of these inventories, &lt@f 55 dispute cases were followed up by
interviewing the stakeholders, to explore the diitgrof the nature and origins of land disputeg, th
local efforts and considerations for resolving thoand the sentiments of conflicting parties on the
settlements achieved or not. Additional intervidwese been conducted with representatives of the
Commissions J&Pthe Bashingantahecommunal administrators, representatives ofTitieunaux de
Résidenceand development organizations working in the camities concerned.

Returnees and land disputes in Burundi

On a resident population of about 6.2 million peo@urundi has a considerable number of refugees
and internally displaced people. In 1972, after saages of the Burundian army on the Hutu elite,
about 300,000 people fled, mainly to Tanzania. 983l the assassination of President Ndadaye and
the massacres that followed resulted in anothesive®utflow of refugees. In the peak-year 2000,
the UNHCR estimated the number of Burundian refagateabout 570,000, of which the majority
were living in Tanzania. With the political climate Burundi becoming more stable, people started to
repatriate voluntarily. At the end of 2005, aboG0000 Burundian refugees had still to return, the

% The paper further builds on fieldwork in Burundhleen September 2004 and September 2005 in thextont
of a collaborative research program of Cordaid \Afadjeningen Disaster Studies, ‘Beyond Conflict’ thiats to
investigate views and practices of peacebuildingCofrdaid and its partners. | wish to thank WOTRO
(Netherlands Foundation for the Advancement of TaalpResearch) for providing funding for my research
am also grateful to the staff of CED-Caritas andnterparts in the communities. Most of all, | wolikk to
thank those women and men that were willing toesliagir stories with me.
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majority of which were living in several camps irestern Tanzani&.Violence further resulted in
major internal displacement, with about half a il displaced half-way the 1990s. In 1996,
displacement reached a peak of almost 900'00Ben as a result of a military strategy to regain
control in rebel-held territory civilians were faoty regrouped in villages. Most of those returned
home by the end of 1997, but the policy of contlpopulation movements continued to play a role
in displacement since (Dimond 1998: 10). Displacetme Burundi was highly dynamic, with every
month new groups of people being displaced duddience. The majority of displaced households
(89%) resided in displaced sites in their own mipaility, and continued to cultivate their landn
June 2005, OCHA considered 116,799 people to lpdadisd®

Many international and local organizations consderthe resolution of the land disputes
accompanying the return of refugees and displasedeaisive for their successful reintegration and
the maintenance of the fragile peace. Researcihédyurundian NGO Ligue Iteka indicated that 90
per cent of problems experienced by returning redésgvere land-related. Conflicts resulting from the
return of refugees included those of people retgrtiome to find their land and properties occupied
by others. Other conflicts resulted from the faettthose that found their land occupied searcbed f
land elsewhere. In some regions, the return ofyeda led to an increase in land priteand disputes
associated with displacement concerned propertieshich displacement sites had been constructed.
Conflicts about land were seen to turn very seriaith people resorting to use witchcraft and
physical violence against each other (CARE et@042 30), and in some cases murier.

The reinstallation of returning refugees and iradlyndisplaced people and the restitution of laretev
considered a highly political issue, with stronggrétal undertones. It would not be the first tirhéhie
return of refugees in Burundi and the reclamatibtheir land would cause serious political problems
After the massive exodus of Hutu in 1972, manyhefrtlands had been massively spoliated (grabbed)
or redistributed by the authorities, or occupiedoliyers. In 1977, legislation came in place accwydi
to which goods and lands vacated by the refugeesldheturn to them, and a commission was
installed to facilitate this, and thereby encourtige return of refugees (Daudelin 2003; CARE et al.
2004). However, the government only took limitedaswres to recover properties of refugees, while
the commission basically served to massively legale spoliation (ICG 2003a: 3-4; RCN Justice &
Démocratie 2004). New efforts for large scale raatibn started in 1991, as part of the National
Reconciliation policy, and a new national commiasfor the return, reception and reinsertion of
returnees was installed (ACORD-Burundi 2002: 22)teA the 1993 electoral victory of the
FRODEBU, 50,000 refugees of 1972 returned spontastgdo their country. Their arrival was badly
managed by the authorities, that needed simultahedo take care of the reinstallation of refugees
and of the frightened reactions of the Tutsi popaaaffected by this reinstallation (ICG 2003a).
Though it was considered that every repatriate rigitt to access to land, in case his property was
occupied, the occupant would also be guaranteaght This ambiguous principle resulted in a lot of

® UNHCR Statistical Yearbook 2005; Trends in Displacememtotection and Solutions p.277.
http://www.unhcr.org/statistics/STATISTICS/4644784itth|

* UNHCR Statistical Yearbook 2003 rends in Displacement, Protection and Solutjgn276.

®> Recensement des Personnes Déplacées sur Sites audBuMars-Avril 2004, Résultats préliminairegN
OCHA Burundi.

® Study of Internally Displaced Populations in Burur®®@ UN OCHA Burundi. According to a 2004 study, 57
% of Internally displaced people residing in digglament sites expressed a willingness to return hame
related the willingness to return home or to renminesettle elsewhere to the living conditionsha sites, the
duration of their stay in the sites, the wish tstall before the return of refugees from Tanzaaia the
security situation in their original communitieRgcensement des Personnes Déplacées sur Sites awiBurun
Mars-Avril 2004 Résultats préliminairesJN OCHA Burundi, p.5)

" In April 2004, agronomists reported a 50 perceatdase of land prices in a few months in the pcaiof
Ruyigi (Dimond 1998, referring to IRIN, 15 April 2@)

8 In an enquiry by the Commission Episcopale JustimkPaix conducted in january 2004 it was obseivéie
Diocese of Bururi that land conflicts could haveleadly result. Similar cases were observed in ssiidu
Couer d'Afrique a publication of the Centre de Recherche suctiliuration et le Développement (CRID),
Bujumbura.
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conflicts, and the chasing away of occupants byrneies (ACORD-Burundi 2002: 22). After the
assassination of Ndadaye, many returnees fled againthe illegal occupants returned to the lands
they had taken in position earlier (ICG 2003a: 5).

The peace agreements signed in 2000 were precise thie land rights of returnees, pointing out that
“all refugees and/or victims should be able to pegate their properties, especially their land; if
recuperation turns out to be impossible, everyldualying a right should receive a just compensation
and/or indemnification®. The agreements asked the government to put ine pkcNational
Commission for the Rehabilitation of Disaster Migsi (CNRS) which would be in charge of
repatriation of refugees and return of victims, #meir reinstallation. A sub-commission would take
care of evolving land disputes, including dispwbsut the properties of long-term refugees, antl pas
malversations in land redistribution (ICG 2003a;tUpange 2004; Kamungi et al. 2004: 10-12).
However, at the time of fieldwork, expectationstltoed commission were low. Since its establishment
in February 2003, its activities had been limited providing short-term assistance to internally
displaced people. There was unclarity about thesidiv of responsibilities between CNRS and other
entities involved in repatriation (see Kamungi et2904), and the organization had no presence at
community level. An important practical problemtbé& peace agreements’ stipulations was that it was
unlikely that there was sufficient land availabtedive returning refugees a plot equal in sizeh t
property they had possessed before their flighthdlgh the government estimated that there was
enough land available for distributich,there had been substantial manipulations of State
properties since (and also as a result of) thenitorg made by the government (Oketch and Polzer
2002: 123; ICG 2003a: 2; Kamungi et al. 2004: 2).

Various analysts thus had come to see the lané s critical insecurity. According to ICG (ICG
2003a), the restitution of land to returning refegi@nd internally displaced people might result in
political uprisings, both from the side of the Hwind from the side of the Tutsi. Problems were
expected to arise from insufficient or delayed cemgation and reparation payments for those
expropriated or reinstalled in state domains. Dpsaptment with the impossibility to recuperate land
would form an ideal theme for political mobilisatigDaudelin 2003; ICG 2003a: ii). The association
of land disputes with the return of refugees angrimally displaced people was common among
national and international organizations operatmgBurundi. CED-Caritas, the organization with
whom this research was implemented, started a gmogio ‘accompany the peace process and
reinsertion of victims in Burundi trough the idditi@ation of land properties in dispute’. The foaus
displaced and refugees in land issues was als®dHar the government. The resolution of land
disputes had been placed under the responsibifitC RS, the organization in charge of the
reinstallation of displaced and refugees.

The attention for returnee related land disputeBunundi is not surprising, considering increasing
attention worldwide for the property rights andpdiges of returning refugees and displaced, in cases
as varied as Guatemala, Colombia, Bosnia, and Ravanth the case of Burundi, the issue of land is
also interpreted to have an ethnical charactemellye conforming to interpretations of past civil
violence that highlight ethnicity. This paper, hawg is not so much concerned with the coming
about of this particular framing of land disputes Burundi, but explores how it informs the
interventions that come about.

° “tout réfugié et/ou sinistré doit pouvoir récupéses biens, notamment sa terre [...] si une réctipérsiavére
impossible, chaque ayant droit doit recevoir urggucompensation et/ou indemnisation”, Accord dshay
protocol 1V, article 8, points b and c.

19 Republique du Burundi (200Rapport definitif sur 'inventaire des terres domales au Burundi, Enquete de
Mars-Octobre 2001 Bujumbura. Républiqgue du Burundi (200B)ogramme National de Réhabilitation des
Sinistrés Bruxelles. Pag 18-22.

1 See e.g. the special issue of Forced MigrationidRewof 7 April 2000,Going home: land &property issues
the Refugee Studies Centre in association witlNibrevegian Refugee Council/Global IDP Project.
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Interventions by (inter)national agencies

Concerned about the expected massive return ofgeetiand internally displaced people, and the
inability of state institutions to adequately death the level and scale of disputes around land, a
variety of international and national Burundian amizations developed strategies to strengthen local
capacities to deal with land disputes. The choiecesfrengthening local institutions was motivatgd b
the fact that the administration of property of dawas still largely taken care of through the
customary land administration. Current land legiistain Burundi stems from 1986, when the Land
Tenure Code was put into place. The Code stipultttat all land belongs to the government. It
acknowledged the legitimacy of customary claimg,required all land to be registered with the state
Nonetheless, the implementation or disseminatiah@i_and Tenure Code had been very limited, due
to a lack of resources and to the civil war, amtilholdings remained largely unregistered (lesa tha
five per cent) (Kamungi et al. 2004). Further, jirdicial system appeared not equipped to deal with
the task placed upon it, due to corruption, limiieddical expertise of the magistrates at theumnials,
lack of coordination between government instituteglved in the issue, and incompleteness and
contradictions in legislatioff. Interventions of Burundian and international agesc¢hus focused on
the lower echelons of the judicial system of theestthe customary system of tBashingantaheas
well as on new local dispute resolving structurgatdished by NGOs or churches.

Several organizations were planning or had stgstegrammes to support the formal judicial system
and in particular the local courts @mmune levelthe Tribunaux de Résidenc&hose courts were
dealing with both civil and penal cases. Most o thagistrats serving these Tribunals only had
limited juridical formation, while what they hadalet appeared insufficient for the variety of issue
they had to deal with (CARE et al. 2004: 40; Dex@805 draft: 25). Moreover, there were a lot of
institutional problems. Thd&ribunaux de Résidenckad only limited means to implement their
judgments, and for example no money to bring afigsit in case of land disputes. There existed
serious irregularities in the procedures beingofe#d, partly as a result of low salaries paid tigpgs,
and as a result some land disputes take extremedyperiods in the courts (Huggins 2004). UNHCR,
and the Burundian NGOs Ligue lteka and the Assiociatles Femmes Juristes had given human
rights training to juridical staff in the field ¢dfluman rights, while Ligue Iteka contributed in spart

of witnesses to facilitate access to justice. Theogean Union, PNUD, GTZ, and the Burundian
NGO RCN Justice & Démacratie supported the equipnaed physical rehabilitation of juridical
institutions. Global Rights and OHCDH worked on tharmonization of codes and laws with
international standard (Dexter 2005 dratft).

Traditionally, disputes around land tenure in Buliuare being mediated by tliBashingantahethat
base themselves on customary regulations and ctiarenOriginally, these ‘Councils of Notabl&s’
consisted of the most respected community membmra bill. Their traditional roles included the
settlement of local disputes, the reconciliationingfividual persons and families, the authenticatid
land transactions, and to represent the local @oipul to the authorities (Ntabona 2002: 24). The
origins of the institution date back to foundatinfithe Burundian monarchy in the™ @entury, when

it functioned independently of the local chiefsamsintermediary between the state and the popalatio
(Reijntjens and Vandeginste 2001; Ntsimbiyabandi Btakarutimana 2004: 53ff). Nonetheless, the
institution’s role gradually eroded in colonial &8y in particular with the introduction of customar
courts by the Belgian administration, when Beshingantahdost their independence from the local
chiefs and became answerable to the colonial adtration (Nindorera 1998; Reijntjens and
Vandeginste 2001; Gahama 1999, in: Deslaurier 2008ter independence, magistrates became the
only persons with the authority to dispense justiténdorera 1998), while appointment of new
Bashingantahewvas controlled by the UPRONA national party (Dasgkr 2003b: 88). In the late

2 For details on the problems of the judicial sysianBurundi, consult Dexter (2005 draft); Huggir2004);

Kamungi et al. (2004); Oketch and Polzer (20023 Baudelin (2003).

3 in the remainder of the text, reference will bedmao the institution aBashingantaheconsidering the
particularity of the institution, which in the firplace is associated with certain moral valuekerathan with
wealth or dignity.
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1970s, the appointment 8fashingantahéecame the responsibility of the communal adnmiaists,
who tended to invest aslushingantaheindividuals within the UPRONA administrative sttuce
(Nindorera 1998; Reijntjens and Vandeginste 200glfway the 1980s th&ashingantahewere
officially re-established as an auxiliary judiciaktitution. From then onwards, prior to submittiag
case to thdribunal de Résidenca person needed to submit his case tdBtmhingantahdirst. If a
case could not be solved there and would proceéuketdribunal, the Tribunal would take due notion
of the propositions of thBashingantaheconsidering that they would be more familiar witie local
context of disputes (Holland 2001). The confliatcg 1993 further weakened the institution, and
severalBashingantahevere the direct targets of violence (Ntsimbiyabaamt Ntakarutimana 2004:
54).

Many Burundians, local and international organasi consider the revitalization of the
Bashingantaheas very important (e.g. ICG 2003a; Huggins 2004)e institution is still widely
resorted to in the communities. It serves as amrative to the costly procedures and corruptiothef
official courts, while it is considered as a fort&t may stabilize society and stimulate pluralism
(Nindorera 1998; Ntabona 2002). The Arusha agreenfe2000 explicitly refers to the importance of
solidifying the Bashingantaheand emphasizes their role in reconciliation &t lével of thecolline
(‘hill/community).** Hence, various initiatives have been developedttengthen this customary
institution. UNDP financed a program for good goaerce and the rehabilitation of the
Bashingantaheand a survey was conducted together with locdl iaternational NGOs, and more
than 30,000 traditionally investd&gashingantahevere identified (PNUD 2001, in: Holland 2001: 10;
ICG 2003a). The Burundian NGQentre de Recherche sur I'Inculturation et le Dépglement
(CRID) was selected as lead agency of a UNDP prograto establish counsels Béshingantahet
Communal and Provincial level, and a new Nationali@il for theBashingantahevas inaugurated.
Other NGOs, such as CARE, Africare, Ligue Itekag &CN explicitly includedBashingantaheas
participants in their juridical trainings.

Various NGOs (including Ligue Iteka and the Asstioia des Femmes Juridiques) have established
their own structures at community level to assisthie resolution of conflicts, in response to the
slowness, complexity and costs of juridical procgedun the formal systems. The most prevalent form
among those initiatives are thkniques juridiquescomprising of paralegals that may give advisg, tr
to mediate in conflicts, or orient people towarks proper institution. Facilitated by t@®mmission
Episcopal Justice & Pajxa national body established in 1999 by the Cemiez of Catholic Bishops
of Burundi (CECAB), in all Dioceses as well as 0 6f the 132 parishes of Burundipmmissions
Justice & Paix(J&P) have been set up. The aims of those commmissnclude contributing to peace
and reconciliation in their communities by non-eiai conflict resolution, consciousness raising abou
peaceful coexistence, training in non-violent chftesolution, awareness raising on human rights,
alerting on human rights violations, and vulgaimatof the different peace agreemefitsThe
members are elected from among the parishionev&r&leof the Diocesan Committees work closely
together with NGOs, as a result of which membessfthe Commissions J&Fhave participated in
paralegal training. Since mid 2005, the CEJ&P iskivigy together with CED-Caritas for a programme
to ‘accompany the peace process and reinsertiaiictims in Burundi through the identification of
land properties in dispute’.

The remainder of this chapter reflects on the idesterlying such interventions, by exploring actual
land disputes and the current practices of locgpude resolution. Two communities are considered,
both of which have experienced massive movementsfofees. In southern Rumonge, properties of
1972 refugees have been massively spoliated by cotyrmembers and local authorities. Spoliation
has been followed by expropriation and redistriiruiof land by state development projects. The case
study discusses the complex situation that has gadeasind focuses on how it is further complicated

4 Arusha Peace and Reconciliation Agreement for BdituArusha: 28 August 2000, Protocol 2, ch 1 st
paragraph 8, cited in: Nindorera (1998).
'3 Interview with thesecretaire executivef theCommission Episcopal J&Movember 30, 2004.
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by the return of refugees and displaced. Land déspin Rumonge are intensified due to the return of
refugees, but are in the first place a problemadtgovernance. The role local institutions caly pla
regarding the conflicts that emerge is limited. Beeond community, Giteranyi, experienced massive
flight of people in 1993. While many disputes hare related to and inflamed by repatriation, treeca
highlights the regularity of most of those conflichs well as the fact that they are between velsti
rather than strangers or people of another ethmoiopy This makes them not less violent in potential
nor less complicated to resolve at the local leWhat comes out in particular in this case, is how
local dispute resolving institutions deal with oféil legislation and how local justice comes about.

Southern Rumonge, Bururi province

Southern Rumonge, located in Bururi province ondlopes descending into lake Tanganyika, is a
region known for the amount of land disputes. Ruggsmommunevas in the centre of violent events
in 1972. After attacks by Hutu rebels based in Baie on villages in southern Burundi, the military
took their principal reprisal operations in thigyien, resulting in the massive flight of the Hutu
population to Tanzania. While between 2002 andye2@l04, 9,702 people returned to Rumonge
communeat the time of fieldwork in 2005, many more wstiél expected? Disputes about land were
numerous in this community,with 85% of civil cases coming to the Tribunal rgiland related?
With the expected return of the refugees from 1@irshutes concerning the properties they had teft a
that time were on the rise, and still more wereeexgd to appear with continued repatriation. In an
inventory done by CED-Caritas witthefs de secteuof the three communities involved in this
research, of 689 disputes, 367 involved returniefugees as one of the parties in dispute.
Nonetheless, the relationship between repatriadinth land disputes in southern Rumonge were not
straightforward, and we need a closer look at vdiggiutes were about. The case of Rumonge further
shows the limited extent to which local institutsowere able to deal with the complex situation.

Land disputes prevalent in the community

When asked for the most frequent types of dispalbesit land in their community, people invariably
pointed to the diverse expropriations and spolestjoboth by the state (as part of development
schemes) and by individuals. Thhefs de sectewounted 514 of such disputes. After the massive
flight of people in the 1972 events, propertiegaffigees had been given to private persons by the
local authorities. Many of those that profited franis practice had come frooommuns higher up
the mountains in search of fertile lands in the dnpbain. As people from those areas included many
Tutsi and the original inhabitants of the regionrevenainly Hutu, this resulted in that some of the
disputes resulting from land-spoliation had ettdiroensions. In addition, various people had come to
interpret spoliation by the local authorities (aslivas the later redistribution by the development
programmes) as intended at appropriating propedfesiutu to benefit the Tutsi population. In
contrast, in other cases, the land left behindhioge that had fled in the meantime had been oatupie
by their relatives or neighbours, or by other Hilat had not fled.

Upon their return, some of the original owners béet to reclaim the land. This was complicated as
new occupants often had made investments in thiegplthe house, or had destroyed the original
houses on the plots. Claims to return the landhéoariginal occupants appeared particularly difficu

16 Bururi province is still expecting about 20,006ugees to return home. See the map ‘Prefecturetofm of
the Burundian population in Western Tanzania’ oflaBuary 2004, published by GIMU / PGDS, to be foand
the UN-OCHA website.

" Theconseilleur affaires socialesf thecommuneRumonge suggested that as much as 70% of the piopula
would have one or another conflict about land,ririeav March 10 2005.

'8 Interview with the vice-president of tAeibunal de Résidend@umonge, March 10, 2005.

19 Figures on the frequency of types of landconflictsntified in the pilot of an enquiry by CED-Cast
‘Identification des Terres Broblemes March-July 2005.
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to hold for orphans whose parents had died abiiatthe time of fieldwork, many returnees were still
too afraid to reclaim their land from the currentopants. The occupiers profited from the feahef t
original owners for being accused of participatiothe 1972 attacks by Hutu rebels.

A 1972-refugee that had returned in 1993 told a$ ¢hformerchef de secteunad built a house on the
only part of his land he could possibly reclaimhés (the other parts being redistributed underSR®
and PIA schemes; see below). The occupant washgerson, and tried to intimidate him to return to
Tanzania, particularly after the 1993 events. Tensyafter his return from Tanzania, this returnek sti
thinks the time is not yet ripe to start reclaimimg land: “The peace is still not there. At the neonl
am on good terms with the son of this person. Wieace is there and the situation is secure, Itwyitio
reclaim my land”.

A complication in those instances where the landl ieen spoliated by the authorities is that the new
occupants had often received land titles. Returngiggees found it difficult to reclaim the land a
they themselves lost or never had any official ltities. The problem was further compounded by the
fact that acquired properties in the meantime rehisold and resold. Efforts by a group of retugnin
refugees in 1995 to bring the case forward toTileunal de Résidende Rumongé? so far have not
had results.

Another dimension of land problems in southern Rogeoresulted from large scale development
programmes in the 1980s, as part of which privatelyned land had been expropriated. A famous
program was the one implemented by the para-stdd¢aklopment organization SRISdciété
Regionale de Developpement Rumgrifén 1982, SRD started a programme to ‘modernise’ th
cultivation of oil-palm trees by private farmers e fertile slopes descending into Lake Tanganyika
As part of the programme, the old oil-palm treegewveut down, the land levelled and drainage
improved, and a new species of oil palm from Iv@yast was planted. Though owners had been
promised compensation for the old palm trees, aad lbeen assured they would return to their
properties after the new palms had been planteénvihe plots were redistributed, many former
owners received far less land than their origimapprties. Many families were simply attributed one
or two parcels of 0.5 hectares, irrespective oftwhay had owned before. Large tracks of land were
given to army officers and staff of the SRD. In iidd to this abuse, highly problematic about the
program was further that it concerned many propertormerly occupied by people in exile at the
time of the redistribution. Farmers that had conoenf elsewhere and had settled on the lands left by
refugees were ‘legalized’ through the scheme. Aralmitant of Kanengeolline (who had migrated
from another region) told us how he had givendhef de collinex box of beer, and since then he was
considered a legal occupant of the plot he occuypsedeligible for redistribution by the SRD.
Nowadays, returnees find out that their land hadomty been spoliated, but thereupon expropriated.
Another agricultural development program (PIA-Rub)yla reforestation program and a villagization
scheme for the resettlement of refugees halfwayl888s have had similar consequences. As a result,
various interviewees turned out to have experiemtifierent types of expropriation, both by the stat
development programmes, as well as by individuaéé have occupied their land. In April 1990, a
number of people from Kanenge started a court easthe Administrative Court in Bujumbura.
Apparently, SRD accepted that an indemnificatiod twbe paid, though there were no chances that
land would be returned to original owners, consiggralso that the former plots could not be
identified any longer due to the reconstruction kgorThe Administrative Court never came to a
verdict, and the people still waited for indemrdtion of the SRD and a solution for the loss ofilan
So far, the government of Burundi had not pronodriteelf on the reclamation of redistributed land,
despite various demands from the local community.

The situation increasingly turned problematic witte return of refugees. Though a number of
refugees thus had already returned to southern Rgepcat the time of fieldwork an even larger
number was still expected after successful elesti@vith the occupation of land of refugees followed
by the redistribution of land as part of state d@wment programmes, returning refugees entered into

20 Interview with the vice-president of tiieibunal de Résidenaef Rumonge, March 10, 2005.
%1 This case of spoliation features in the Arushaement, and is also described in RCN Justice & Déatiac
(2004) and ICG
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an already very complex local situation. As a restithe spoliations in the 1970s, many cases exist
in which more than two parties made claims to tlene property. While state legislation
acknowledged a person as a rightful owner aftdivating a plot for more than 30 years (Kamungi et
al. 2004), many community members considered thes unfair towards the 1972 refugees that were
expected to return shortly, and might create tensidhose people have not left voluntarily”, it was
argued by someone, “while it are the current ocotgpthat were responsible for their flight”, refeg

to the fact that many occupants were Tutsi, whitestnof the 1972 refugees were Hutu, and had fled
the reprisals of a majority Tutsi army. Moreovdnge treturnees also could claim right to those
properties on basis of 1977 legislatf@which stipulated that after their return, land g@mdperties of
refugees should be returned to them. Hence, simmtexisted in which two parties could make
legitimate claims to the same property. Locallg tights of current occupants were also considired
some extent, for example when the illegal occupéesr died in the meantime, and people considered it
unjust that the residing children should becoméimiof the fact that their parents appropriated the
land illegitimately. The problem was even more ctogped for those returnees whose land in the
meantime had been redistributed under the SRD l@dPtA schemes. Those returnees could not
recuperate their lands, as the current occupants legal owners.

The case of Rumonge is thus a clear example ofmanemity where the return of refugees would
aggravate an already complex situation. Many cutrdisputes resulted from the fact that former
properties of 1972 refugees in the meantime had lmeeupied by other community members,
facilitated by the authorities. Such issues oftad &n ethnic dimension. On the other hand, in #se c
of southern Rumonge, the problems experienced fugees were overlaid with another layer of
conflict. Expropriation by para-statal developmpriagrammes in the 1980s, in which land was taken
with no or little compensation, had resulted in dens from local people to address these injustices
from the past. The complication was in the fact 8wveral properties formerly belonging to refugees
had been redistributed in those programs, resuiltivgrious legitimate claims on the same propertie
Moreover, many individuals were affected by varityses of spoliation and expropriation at the same
time. Indeed, the return of refugees and the rigin still expected would make this problem even
more urgent. Nonetheless, an important dynamicanél Iproblems in southern Rumonge was that
while many disputes concern (double) expropriatddrproperties that were formerly belonging to
refugees,both returning refugeesand people that had not fled had experienced spotiadad
expropriation on a large scale. Rather than ani@ttmed problem of returning refugees, the proldem
experienced locally on land are the result of a marated legal situation evolving from state
interventions in the past (which were ethnicallyocoed to some extent). The resulting disputes are
not so much between community members, as betwegplgpand the state. A potential violent turn in
those disputes will thus result from frustratiomabthe inability of the government to adequatedgld
with this generally experienced problem.

At the same time, many returnees also suffered fndrat we could call the more ‘regular’ disputes
about land, those that did not have a direct @tatvith the crisis, such as disputes about thesidimi

of inheritance or the limitations of properties. #hdiscussing land disputes at communal leveltapar
from the above problems related to expropriatioth sypoliation, people also came up with numerous
other land disputes. Many of those were of an ifanaily character. For example, an important source
of intra-family dispute was polyganfy. Polygamous marriages were not acknowledged under
Burundian law, though were rather frequent. Chitdoé additional wives could only claim rights if
they had been formally acknowledged by their fathesouthern Rumonge, this resulted in claims of
illegitimacy and disputes among children from diéiet mothers.

Several disputes were also related to the factahstiomary law only considered sons as legitimate
heirs. So in case one wife had few or only daughaed the other only sons, the sons tended to take
all the land after the death of the family head @ARE et al. 2004). Local history recounted tHétra

22 Décret-loi no. 1/21 du 30 Juin 1977 relatif & dintégration dans leurs droits des personnes ayitie le
Burundi suite aux événements de 1972 et 1973.
2 Thechef de sectewf Nyakuguma counted 50 cases of land disputestiregtrom polygamy.
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the events of 1972, tredministrateur de commurd Rumonge distributed vacant lands only to those
that accepted either to move with their family fréine highland communities to the lowland, or to
marry a second wife in the plain. As a result, ¢herere a considerable number of polygamous
marriages involving wives from different region$ig resulted in disputes among children of différen
wives, in particular about the location of the platiherited, considering the fertility of the lowtis
plots. Interestingly, in particular disputes thadhresulted in violence and threats were the regult
inheritance issues.

Conflict resolving mechanisms in southern Rumonge

In southern Rumonge, people could address sewmrall institutions to deal with their land disputes.
A clear distinction existed as to the types of dispthat could be resolved locally and those that
required other types of intervention. The customastem of théBashingantahevas operating at the
levels of the cellule, theecteufcolline, and thezone® The Bashingantahet the level of theecteur
met every week, while at the level of thenemeetings were often convened twice a week. Praesdu
during their meetings had the character of arlimet Parties in conflict would present their cases,
upon which the council would retire to consider verdict. After this, the council would give its
verdict in public, thereby striking thitahe (rod of wisdom and fair judgment) to emphasize the
importance of their words. ThBashingantahecould respond on their own account to community
problems, but could also be called upon to assidisgputes by authorities abneandcommundevel.
Most Bashingantahevere of considerable age, and few of them could mawrite. Women did not
participate in the institution. Both Tutsi and Hytarticipated in the council, and soBashingantahe
had experienced exile themselves. To be nominadduahingantahea person needed to prove his
merit by his general behaviour and attitude, hisddeand public statements. Investment to the
function was preceded by a period of preparati@ining and initiation. Becoming lushingantahe
was for life, and as one of them explained, he bfen been consulted in disputes in the refugee
camps. Despite those strict accession conventiomssouthern Rumonge, th8ashingantahe
functioned in close cooperation with the local awites, reflecting the increased influence of state
administration on the institution in many Burundiemmmunities. Thehef de secteupresided the
council of Bashingantaheof the colline, and although he was not an invesiakshingantahehe
participated in the deliberations, and was witrafsigss outcome. Some people, rather than addressing
the Bashingantahg preferred to directly approach tlemef de secteura trusted and respected
community member. Being a representative of théaities, in disputes concerning the limitations
and ownership over plots distributed through th®SiRogram, he could approach the SRD office and
consult their registration.

The organizational set-up of tlBashingantahen southern Rumonge allowed for the possibilitstth
when a dispute could not be solved at the leveéhetolling, it could proceed to th&ribunal de la
zone including 15 investe®ashingantahdrom all over the zone. ThBashingantahet the cellule
level were able to deal with some disputes abanitdi of plots, disagreements about property on the
plots, fights and petty theft. TH&ashingantaheat colline level played a role in disputes about the
division of inheritance, the limitations of propes, or the spoliation of the property of refugbgs
individuals. In southern Rumonge, tBashingantahevere still considered as the communal memory
for land issues. Still, many of such cases proadé¢olehe council of th@ashingantahet zonelevel.

The Bashingantah®f thecolline could not force parties to accept their judgementp appear before
their council. The council aonelevel, through the participation of local authiethad some power
to force people to appear, by being able to tempyprdetain people, and to enforce decisions.
Moreover, a lot of people wanted to give their cassecond chance anyway and continued to the
Bashingantaheat zonelevel. The fact that thBashingantahevere organised at botiolline andzone
level made them more effective, by providing somw sf acourt d’appel

24 Bashingantahalso played a role in the resolution of disputethinifamily councils or neighbourhoods. In
general, land disputes were considered too cometda deal with at those levels.
%5 At lower levels and outside the meetings of tieeiuncil, their practices had more the charactenediation.
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Cases that could not be solved by Beshingantahet zonelevel could proceed to thEribunal de
Résidencelocated in Rumonge, at about 27 km from the hitisler consideration in this case study.
In practice, only a limited number of people brougases forward to th€ribunal de Résidenceot

in the last place because for the fact that it faasaway. Moreover, th&ribunal was considered an
institute for the rich, and was not much trustedpbyple without much money. Official fees, but in
particular bribes to ensure advancement of a ceas®je the Tribunal simply too expensive.
Problematic in this respect were the costs of Viglts, and many cases stumbled at this stagdieas t
complaining party could not afford the transpord dacilitation involved in those. Supposedly, the
Tribunal de la Résidenceonsulted théBashingantahdo assist them in disputes about land, inviting
them to participate in field visits, and asking rthdo serve as witness at the verdict. The
Bashingantaheve spoke to told of various cases in which theasgntatives of the Tribunal turned up
unexpectedly for field visits without consultingeth, suggesting that the Tribunal had been corrupted
by one of the parties. The fact that procedures galong time was another reason for people takear
a faster solution. On community level, cases caofiieih be decided upon in a few weeks time.

Apart from those institutions, to deal with dismjtpeople could also approach tbemmission J&P

set up in the parish of Kigwena in 1997, or oneitsfsub-commissions in the neighbourhoods.
Members of this commission were chosen by the gefspm the community, and some had received
a four-day formation, organised by the Diocese gciog themes such as evangelization, and juridical
procedures. In contrast to tBashingantahethe Commission J&Rvas not acknowledged by law, and
could only propose solutions or give advice. Heifca,case could not be solved by the commission it
needed to proceed to tBashingantahet secteuror zonelevel first, before being put forward to the
Tribunal the Résidenc& he disputes in which theommissions J&Rntervened ranged from settling
fights, establishing compensation for crops deglidyy a neighbours’ goat, the precise locatioref t
borders of a parcel, a dispute between two brotliens polygamous marriages about the inheritance
of their fathers plot, to disputes about a fraudulgdaim of ownership of a parcel. Ti@ommission
J&P worked from the same principles as Beshingantahde.g. parties need to come voluntarily to
ask their advice) and treat the same type of c&sab. exist of people considered to be ‘honourable
persons’: strikingly, the people we interviewedereéd to theCommission J&Pas Bashingantahe
amabhoro(‘peace’).

Most people we interviewed spoke with a lot of eExtmbout th&ashingantaheNonetheless, respect
for them had eroded over the years. Bashingantahefor example frequently experienced that
people refused to appear in front of them. At thme time, their task has increasingly grown more
difficult. In the past their required expertise waainly in remembering the exact contours of plots,
and though théashingantaheare still considered knowledgeable about the sdnaof property in
their communities, the return of refugees and tbeupation of their former plots pose problems.
According to one of theBashingantahewe spoke, a trainer of th€ommission National de
Bashingantahénad advised them even to leave the resolutionati slisputes about land, and to await
state legislation, and that the most they couldvds to calm down the parties. SoBashingantahe
accounted of their efforts to convince occupanés geople that had fled in 1972 should be given the
chance to return to their former properties, anddmand the local authorities for land in
compensatiof® Rather than just coming to a verdict on the bab set of rules, thBashingantahe

in southern Rumonge tried to consider the morditrigss of particular solutions for land disputes. |
some cases, as a result they managed to achiesernsus rather than a verdict.

In comparison to the other case study communitles,justice and peace commissions of southern
Rumonge appeared as rather strong and capablkaadsponsibilities regarding land disputes. This
had a lot to do with the fact that the parish frigas very much involved in the commission, and
frequently called them together. Nonetheless, tveye dependent on thBashingantahefor the
confirmation or enforcement of the resolutions thegnvened, while if needed, only the
Bashingantahecould forward cases to thEibunal de Résidencdn practice, the number of cases
solved by theeommission J&PRvas considerably less. Still, there was a prefareamong community

%6 Interview with thredBashingantaheMarch 16, 2005.
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members to first approach tlwemmission J&P as their services were entirely free. Formalhg t
Bashingantahealso worked voluntarily and no longer demandaghtutu (the drinks and food
traditionally provided for by the parties in dispub celebrate the reconciliation) for their seegicin

line with the prescriptions of the national courafiBashingantaheln practice, however, in southern
Rumonge an exception was made for the resolutidaraf disputes and disputes about houses. And
while in principle people in dire need would stk exempted, poor people in southern Rumonge
pointed out that the payment has been an obstacteém to consult thBashingantaheThe fact that
the Commission J&Pwas working voluntarily and did not ask any remmatien had resulted in
friction with certainBashingantaheAt the same time, in several cases Bashingantaheand the
Commission J&Rwvorked closely together, with a numberBdshingantahéaving become member
of theCommission J&P

What about the possibilities of the local instioumis to deal with the land conflicts that had emeérge
with the return of refugees? In southern Rumonige,violence of 1993 had not resulted in many
refugees and those that had fled could easily exatg their properties, because the law was diear:
new occupants had to leave. Even if there wereutbsp theBashingantaheor the local authorities
managed to solve most of those amicably. Moredliffiwere conflicts related to the return of the
1972 refugees. In the case of land of refugeeshiiatbeen illegitimately occupied by neighbours or
family memberssometimesolutions were found, and in the absence of dksgislation on how to
deal with those complex cases, compromises coulthieved between the different claimants, such
as a re-division of property. Nonetheless, asBhshingantahet colline level had no means at their
disposal to force the people concerned into proocesthe execution of their verdict, it alsdten
failed. Moreover, local conflict resolution mechemis (CJ&PBashingantahat secteurevel) had no
solution for the expropriation by the state develept programmes. Though they could come up with
creative solutions (such as the division of prapsrtbetween claimants), those were considered
temporary, waiting for national legislation thatwla indicate a preferred line of action. Neitheulcb
the local authorities in Rumonge deal with thossiés. They acknowledged the need for proper
indemnification for those cases but availed of nmidet for thi$’ Considering the scale of the
problem and the fact that in many cases competaigis were legitimate, the communal authorities
considered that the only solution would be resettlet of people on other plots. However,
reinstallation at the commune level was alreadybl@matic and was expected to become more
difficult with the increase in returnees and accamying claims, considering that in Rumonge
communeno more governmental properties were availablaistribution?® They had compiled a list
of those people in dire need of reinstallation ditedd this with CNRS,and CNRS had started
measuring out parcels on the limitéerres domanialesstill available in some communities in
Rumonge. However, implementation of reinstallatisrpending, while it is already clear, that the
allocation of those lands will only solve the prel of a limited few? In addition, the communal
authorities were contemplating resettling peopleparts of the land that had been rearranged under
the PIA scheme, including parts that already hashlatributed. People in the community pointed out
that this would result in even more cases of doubtdamation: by those that lost land through the
PIA programme, as well as by those that received tarough the scheme and will now lose it as it is
needed for the refugees.

The existence of several councils Bdshingantaheat different levels, as well as the presence of a
relatively strongCommission J&Rprovided local people a variety of alternativefobe addressing the
Tribunal de Résidencén comparison to the other cases studies, thustélitions were able to deal
adequately with a variety of ‘regular’ land dispitédowever, they were powerless regarding the
complex situation that had emerged from the pdicikthe authorities and state agencies in the past
and could do little against the complications odagr regarding those with the return of refugees an
displaced.

%" Interview with theconseilleur des affaires socialessmmune Rumonge, March 10, 2005.

%8 Interview with the conseilleur des affaires socialesommune Rumonge, March 10, 2005. See also
République du Burundi and Forum des Partenairéeloppement (Janvier 2004).

29 Interview with theconseilleur des affaires socialemmune Rumonge, March 10, 2005.
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Giteranyi secteur, Muyinga province

Giteranyi secteuris located in the centre of Giteranyi commune (Mgg province), close to the
borders of Rwanda and Tanzania. Over the past a&ythe commune of Giteranyi has experienced
large scale population movements. The armed cotaftions and killings, especially since February
1995 have resulted in the massive flight of pedpl@anzania. Since 1996, people have started to
return. In 1997 programmes for peaceful cohabitati@re started, as well as sensibilization in the
camps in Tanzania. From 1999 to September 2008584eople were registered to have returned to
Giteranyi commune, which was almost half of thaltoiumber of returnees to Muyinga Province so
far.3° Considering that the commune had about 90,00(itdres, this implied that at least one in four
people had been in refuge. In Giteramgtteureven only about one in ten people had dared o sta
during the crisis! Those that had not fled had moved out of the yalte settle around town. While
many of those had returned at the time of fieldwegveral people had preferred to stay close tatow
Despite the assistance to returnees to reconstreicthouses by UNHCR, ADRA and World Vision,
at the time of fieldwork (early 2005), many retugaavere still residing in temporary shelters maide o
sheeting or banana leaves.

Again, there were numerous disputes about landiter&hyi. Of 221 dossiers under consideration at
the Tribunal de résidenci early 2005, 160 concern land. Of 30 cases tassisetween October 2004
and January 2005 by the Association des Femmesteluin Giteranyzone 20 were about lantf.A
variety of cases can be observed: the majorityasés in thdribunal files concerned inheritance of
land. Other cases were about the illegal sale rad,labout trespassing of limits by neighbours and
relatives, disputes as a result of polygamy andrdi, and about inheritance by wonfé®f the 66
cases nhoted in the register of Bashingantahef Gisenyisecteurfor the period 2002-early 2005, 25
were about the limits between parcels, 15 concetimedlivision of inherited land, 10 were about land
that had been sold twice, 6 were related to poly@meamarriages, and 4 were disputes resulting from
orphans claiming land of their foster family. Dispsl identified as frequent by community members
are those resulting from polygamy, and disputes liaae resulted from the double or illegal sale of
(family) land*

Land disputes prevalent in the community

Since the 1980s, a lot of people from densely patpdiregions in Gitega, Ngozi and Kayanza settled
in the community, and nowadays, 60% of people patg from outsid&> Community members

explained that migrants that had grown rich invedteeir money in a second property, where they
then installed a second wife. Later, as a resulviofence, women were outnumbering men, and
women and their families became more disposed tsvaccepting polygamous marriages. Polygamy

% |Interview with thechef de communélarch 29, 2005, who was referring to data prodittehim by the HCR.
From 1999 until September 2004, the total numberepftriates to Muyinga province was 50,960. OvVeral
Muyinga is the province which received the largasinbers of returnees. Over the years 2002/20034G62,
people returned to the province (which represdmest a quarter of the total of 135,605 Burundiafugees.

3 Interview with thechef de quartier GiteranyiApril 1, 2005.

%2 Figures provided by the Association des Femmestéar

3 Interview with the president of tiigibunal de la Residenc&iteranyi, March 29, 2005.

% Meeting with community representatives of Giteiiasgcteur, March 29, 2005; Interview with the
Bashingantahef Giteranyi secteur, March 31, 2005; interviewthaihe Commission J&Fof Gitarnyi secteur,
April 2 2005; The abandonment of families as a tesupolygamous marriage, and the illegal saleaofll are
mentioned as most frequent types of conflict ad imeRepublique du Burundi and PNUD/UNOR&:cembre
2002).

% Interview with theadministrateur de communévlarch 29, 2005; see also Republique du Burundi an
PNUD/UNOPS (décembre 2002)
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was also related to histories of exile in the rekigamps. Often women and children were the frst t
return home from the refugee camps in Tanzaniay évée situation was still rather insecure, while
men stayed behind, as the risk to be killed apge#sebe larger for men. Consequently, in the
meantime several men had taken a second wife inmefligee camps. Upon their return, they had to
take care of two families. Women could do littlepevent their husbands from marrying a second
wife, dependent as many of them were of the lard thusbands provided them for cultivation. While
in southern Rumonge disputes resulting from polyg@nmarriages emerged among brothers of
different mothers claiming inheritance rights, iiteBanyi the disputes were rather of a relational
nature: between a man and an abandoned wife. Fatewdr reason, a husband would divorce one of
his wives and send her away. A dispute about laodldvthen arise as a consequence of the divorce:
as the husband considered the land as his propertypould not allow the woman to leave with part of
it.

An important type of dispute in Giteranyi evolvadrh land that had been sold twice to different
persons. Those disputes were directly related eédlipht of people during the crisis. In some cases
upon return the original buyer would find his lamctupied by someone else, which had also paid for
it and hence claimed rights to the land. In otrees, a person who had sold his land before going i
exile would return before the buyer and sell thdlagain. A related type of disputes concernedethos
cases in which people that bought land before tiséscupon their return from exile found the land
taken back by the original owner or his childreant® occupants claimed that the sale of land never
had taken place. In other instances, they congiddrat the conditions of sale had been unfair, for
instance, because they had had to sell out oedistr

Striking in those cases was that many of those exoiec! were relatives rather than strangers. Many
severe disputes had resulted from the sale of yamibperty in the absence of relatives. The
convention in Giteranyi was that to sell family daone needed to consult and get permission from the
other family members, including the women of thmifg. Nonetheless, in the absence of other family
members due to exile, some people had negatedukiesm. Upon the return of the remainder of the
family, disputes evolved with the new buyer, whalldobe considered the legitimate owner, but was
often accused of having been aware of the cunnsgypé the procedure. Particularly vulnerable to
such manipulations of family land were orphanstutned out very difficult for orphans to make
claims to family land in case their father’s lanadhbeen sold by relatives. They would sometimes
temporarily receive land from their stepfatherst this implied that they often ended up landless,
considering that upon the death of the stepfathieeritance of step-children were often disputed by
his natural children.

During fieldwork in Giteranyi, we encountered salarases of women that got in conflict with people

that tried to claim ownership of their land, appdiye speculating on the inability of those women to

resist their claims. The women concerned were ialfr widows. This practice appeared to occur
rather frequent. For example, a dispute identibigccommunity members as being about the division
of inheritance among two widows and their two cossturned out to be an example in which those
cousins had abused the hospitality of those wornmghrefused to leave a plot temporarily given to

them. In some examples, the women concerned fidadly their land, which shows the particular

vulnerability of women. In several of those disptgevere threats made women refrain from bringing
their cases forward to be dealt with by conflicdaking institutions.

A tragic example of such a case was a widow wharmetd from exile in Tanzania in 1998, and who's
neighbour since long aspired to buy her propergnétheless, she refused him repetitively, as the pl
concerned was her only property. Then, one day,chasad her of stealing bananas from his plot and
requested her to give him her land for compensafible woman felt very much threatened by the man,
and she gave in and lost her land. Although thesevesvare of what had happened, Beshingantahe
did not intervene, as the woman did not dare togotie case forward to them.

More in general, women had a weak position in mgikilaims to land. According to custom, women
get access to the land of her husband through ag&rriJpon the death of the husband, brothers in law
sometimes reclaimed the land, leaving a woman émsdlAnd while according to state law single
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women could inherit from their father in the samaywas male heirs, these rights were often not
acknowledged locally.

While landlessness was not a dispute in itselfGiteranyi it was considered a potential source of
continuing conflict. Some of the earlier disputasch as the sale of properties in the absencarilyfa
members, or the double sale of land resulted indha of the parties involved ended up landlessness
Again, in particular vulnerable and poor peoplenéa out to be at the losing end, while losing land
itself implied a loss of opportunities for makingliging and thereby marginalized people. Several
people lost their land because they had lost cemlead owned property titles, and no withessesdcoul
be found that had been present at the sale.

We encountered a woman whose husband had boughinld®91. During their flight from the crisis, the
couple lost their papers. The original owner of phat got to know about this misfortune, and sthrte
claiming that he had never sold the plot to thepbmin the first place. In this, he succeeded.

Landlessness was also a mayor problem among thaet 200 households living in Giteranyi that
belong to the Batwa community, a marginalized comityun Burundi. The Batwa had very limited
access to land, having traditionally been more Iwve@ in pottery and only having turned to
cultivation since the area was hit by bad harvastsa famine in 200¥.Several people in Giteranyi
blamed the Batwa themselves for their limited ascesland, having opportunistically sold their
properties, even during the famine. In the intesgiemembers of this community showed a strong
appreciation of landed property, but found it diffit to buy land, as it was almost impossible fam

to find paid jobs, due to the stigma attached &ir throup.

Various interviewees related the many disputes ratoland in Giteranyi to the high number of
returnees in the community. Reference is made dputies such as the modification of the limits of
parcels, the sale of land by family members (os¢hthat claim to be family members) or the double
sale of a plot in the absence of the owner, dispasea result of second (polygamous) marriage®ein t
refugee camps in Tanzania, or the occupation dé iy others’ The continued return of people was
expected to lead to further problems with theirtdfiation. At the same time, many of the land
disputes of returnees are also experienced by @abpkt had not gone in exile. According to the
Bashingantahef Giteranyisecteuy in general the land disputes of returnees wetevery different
from the rest of the population. Fluctuations i thumber of disputes dealt with appeared to be
related to fluctuations in the number of return&dsonetheless, the disputes experienced in particula
by returning refugees, such as disputes aboutirtits lof plots or illegal occupation, appeared & b
rather routinely resolved. Probably as a resuthefr straightforward resolution, they were oftest n
mentioned as being frequent.

However, with the large numbers of people returriiogh Tanzania, there were a lot of problems with
their re-installation. As most of those people kefti Giteranyi in 1994 and 1995, disputes about the
occupation of their land by others were much lesgufent than in southern Rumonge, considering that
to most people it was clear that possible occumierdd hold no rights and had to leave. Howeves, th
return of refugees was problematic as a resulheffact that many people originating from other
regions in the province upon return had settle@iteranyi. Before the war, the community had grown
wealthy from cross-border trade with Tanzania, aeav settlers hoped to start business here.
Displaced, as well as the first refugees that leidrmed were installed on plots of state land akbeg
road towards Muyinga town, but at the time of fietak, this strip of state land was fully occupied.
internally displaced people had also been instadleglots of people that had not yet returned from

% Meeting with 60 members of the Batwa communityte@inyi, April 2, 2005.

3719 out of the 30 cases assisted by AFJB conceepatriates. Nonetheless, within the commune theas
some regional variation. According to the presidehthe Tribunal de la Residencén the northern, most
densely populated part of the commune (Rzm0§ many conflicts that were brought forward to ffrébunal
were linked to inheritance and divorce (and herftencalso concern land), and not so many to regiain, as
the number of repatriates was considerably less ifdahe southern Giteranyi and Muyangones. Interview
with the president of th€ribunal de la Residen¢&iteranyi, March 29 2005.

% Interview with theBashingantahef Giteranyisecteur March 31, 2005.
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Tanzania® At the time of fieldwork, this had not yet resdtén disputes. According to the
administrateuy in somezones, there were still some state properties availdhlethose were forested,
which required the permission from the central arities before those lands could be distributed to
individuals. All non-forested state properties laaady been distributed to returné®m Giteranyi,
the return of refugees thus precipitated land mwisl but resulted not in the first place from thet f
that returnees could not reclaim their originalgenies, but rather from the migration of people in
search of better economic opportunities.

Conflict resolving mechanisms in Giteranyi

Again, in Giteranyi people could approach seveyaal institutions before proceeding to thibunals.
Giteranyi had a&Commission J&Pwhich had its office at the main church of Gitgrparish, which
liaises with sub-commissions in each of the 14 miclourches of the parish. The president of the
CJ&P sometimes received training at the Dioces#loyinga in issues such as mediation, conflict
resolution, and family law, and tried to communécathat he learned to the other members of the
commission. Responsibility for the resolution ofmlites was primarily with the commission at parish
level. In the sub-commissions, members of @menmission J&Mpreached reconciliation, and assisted
in the social reinstallation of returnees, for epsrby informing them of the current situation bét
country, and helping to rebuild their houékes few members of the CJ&P participated in the ailun
of the BashingantaheBut while the focus of the CJ&P was on advisingl aeconciliation, and
references were made to good Christian behaviocon@ince people to reconcile, tBashingantahe
could also decide on cases and put social pressutiee parties to accept the solutféfrurther, the
CJ&P was in the first place seen as somethingefihtholic Church and hence for Catholics mainly.
The Commission J&Rvas said to assist in many disputes within fammiéiad between neighbours, but
their role in land disputes seemed to be very édhitand theCommission J&Rtself could provide
only two examples of disputes solved by them oiir then: one about the double sale of land, and
another about the limits of a parcel. Often, thele in land disputes was rather in calling thetipar
together. The commission had merely a role of ‘Wwdtgy’, alerting others -thBashingantahethe
chef decolline- to take action if a dispute occurred.

In Giteranyi, theBashingantahavere organized at the level of tbelline and thesecteuy the latter of
which was authorized to give the papers necessaapproach th&ribunal. While thechef desecteur
sometimes participated in meetings of Bashingantahe@r accompanied them to visit disputed plots,
this was not standard procedure. He could not qypatie in the deliberations, nor overpower the
decisions of th&ashingantaheConsequently, thBashingantahdunctioned rather independently of
the authorities. In general, tlBashingantahevere able to bring disputes about the limits oftplto a
solution acceptable to both parties. According e Mushingantahekeeping the register of the
Bashingantaheonly one out of ten of such cases needed be fdagiato theTribunal. Disputes about
inheritance rights —e.g. concerning the inheritamcadopted children, or the refusal of the chitdoé

a deceased person to acknowledge a gift of lanthdiy father to somebody- could be solved by the
Bashingantahen case witnesses of those arrangements couldwl f The resolution of such cases
was merely a matter of properly distributing laadd did not involve the payment of reimbursement.
Also the redistribution of the inheritance, for exale when one relative felt disadvantaged, could
often be taken care of by thigashingantaheln fact, all those cases were tBashingantahevere
successful were examples or extensions of thetimadl responsibilities of thBashingantahe

According to theBashingantahéhemselves, difficult cases for them were dispbietsveen members
of the same family. Those included cases of the sifamily land while some of the relatives were
still in exile. TheBashingantahereferred that in those cases the land returnédet@riginal owner.
Nonetheless, this required that reimbursement veéd fo the buyer of the land, who often did not

% |Interviewchef desecteur April 1 2005.

“0 Interview with the administrator of the communéte@nyi, March 29 2005.

“! Interview with 5 representatives of the JusticB&ace Commission, April 2 2005
2 Interview with theBashingantahef Giteranyisecteur March 31 2005.
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want to forfeit the land, while in other cases tamily had no money for reimbursement. It was often
difficult to prove in how far the second buyer Haskn aware that the rest of the family had not been
consulted in the sale. In a similar way, casesefdouble sale of land were difficult to solve bg t
Bashingantahgin particularly when both sales had taken plaitbout withesses being present. Often
neither of the parties wanted or was able to acogpayment. Difficult were also cases related to
inheritance matters, in particular involving thaiols by women. Many disputes resulting from the
illegal sale of land, and related to polygamy, doey and the inheritance by women thus ended up at
the Tribunal.

Despite the impossibility of thBashingantahdo deal with such conflicts, people still preferre
approach them, as in tlaibunal the outcomes of cases were very unpredictableases were not
concluded. People observed for example that whahdiésputes resulting from polygamous marriages
were brought forward to th&ribunal, the outcome was not sure. Polygamous marriagesair
acknowledged under Burundian law, and it dependetbtaon the circumstances taken into
consideration by the judge whether claims of add#l wives would be taken into consideration. This
made people hesitant to approachThbunal with such cases.

In one case, a second wife had been chased frorhduse by the husband to make space for his first
wife. When the verdict of th&ribunal to return the land to her had not been properjyiémented, she
approached tha&ribunal anew. This time, th&ribunal decided that she was to return to her mother, as
she was “occupying the house and land of the h@al, and that the children had to go to the husha

At the time of fieldwork, rather than trying to faitn her land, the woman was now trying to reclien
children.

Even if a person knew he was in his right, thisrgnteed no success at the Tribunal. Even though the
winning party wais not charged for the proceduredart, he often needed to incur considerable costs
to turn the verdict into a reality. Based on theias quotations we were given, it turned out that
field visit by theTribunal could easily cost more than the judgment. A faable judgment would not
automatically imply a favourable outcome, if thenming party could not finance the fieldvisit of the
judges. Further, community members observed aipeagt Giteranyi of rich people tried to slow
down procedures (whether or not through corrupfion)continued litigation at thé&ribunal in the
provincial capital. They speculated on the impd8silof their adversaries to appear before comd a

to continue litigation, and as a result, it woulelar proceed any furthétIn other cases, they were
forcing the other party to make large expensesyditle final outcome of a dispute tremendously, in
the meantime profiting from the status quo. Finaltyalmost half of the examples examined in detail
that had proceeded to thgibunal de résidengepeople suspected or alleged that corruption had
played a decisive role. People tended to talk ofugiion in case they did not agree with a verdict
either by theTribunal or theBashingantaheHowever, only considering the cases in which wela
more or less confirm the story of the informantss incidence of disputable conclusions by the
Tribunal de résidenci Giteranyi was relatively high.

In several cases, tligashingantahehus served as a first instance, before approgdhia Tribunal.
Nonetheless, like in southern Rumonge, people éxperd that its authority had eroded. Community
members experienced that especially rich partiedisputes felt no moral obligations to follow the
decision of theBashingantahethey were not interested in the fairness of thégment of the
Bashingantahgebut rather in winning the case. Cases involviaghspeople invariably proceeded to
the tribunal. Moreover, thBashingantaheseemed gradually to have had lost part of the keye
base needed for properly fulfilling their functiofheir memory was no longer reliable due to the
massive displacements that had taken place ovepaheyears. As a consequence, in the cases of
double or illegitimate sale of land, tBashingantah&ad come to attach a lot of importance to official
land titles, and the presence of those seemed d#eisive in their judgments. This resulted in that
people which had never had land titles in the fidsice, or had lost their land titles in the chabs
exile, could no longer resort to tBashingantahelt turned out that some people even speculated on
other people’s lack of papers. By producing latlieégj people could win disputes resulting from the

3 The occurrence of this practice was also confirimgdhe president of th&ribunal de résidencenterview
march 29 2005
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illegal sale of land, which might have been conellitgh a different way if th®ashingantahevould

not have relied on the official papers. Rather thdacal institution that had an advantage in awail

of local specific knowledge to deal with land disg®s) theBashingantahencreasingly turned into a
formal institute that based its judgement on statgulation. This often turned out to be at the
disadvantage of people vulnerable to the machinatid others. At the same time, tBashingantahe
were neither able to function fully as an altevatfor the Tribunals, as their authority was not
acknowledged by law, and they were unable to eeftineir decisions. In the experience of several
people, gradually, rather than a local alternatiivthe state judicial system, the institution tfansed
into an extra and costly step, prolonging the wajustice, at the disadvantage of those havingéidhi
means.

In particular women experienced that they hadelitd win through théashingantaheCustomary
rights as well as conventions in Giterasgicteurwere not in favour of rights of women on land. One
of the Bashingantaheargued that inheritance rights of women only dbnted to the further
fragmentation of land. Though tiBashingantahdéad received training from their national body and
an NGO on such issues, they often found it difficoldivert from conventions.

In a case of a separation of a husband and hisnfifis, theBashingantahaccepted the claim of the wife
to the house, but did not consider her claims 1 pfathe land, the decision on which was left he t
discretion of the husband.

While in the various examples of inheritance disguttudied th8ashingantahavere willing to give
women a symbolic portion of the inheritance (in them of igikemanyj a traditional gift of land to
daughters to express affection), they were nevarded an equal share. Striking was also the case of
a widow taking care of the orphans of her brothrewhich case th8ashingantaheonsidered to give

the orphans a property bought by the late husbtitteavoman, rather than considering giving them a
part of the plot of her other brother. In case Bashingantahefor example, accepted a claim by a
woman to part of the inheritance, they could ndbere solutions if those were refused by her male
relatives?*

Discussion

The case studies of southern Rumonge and Gitepagented some of the dimensions of local land
disputes and actual efforts of local institutioasdeal with those. Various organizations have athrt
programmes to enhance local dispute resolving dmmcmotivated by a sense of urgency, resulting
from the expected massive return of refugees, hadconsequent rise in disputes about land. The
findings in southern Rumonge and Giteranyi poseesquestions regarding this rationale.

The continuity of land disputes

What the case studies make clear, is that it i&cdif to generalize about the nature and origifis o
current land disputes in Burundi, as well as abtbet nature of conflicts related to the return of
refugees and displaced. Each community studied iteacbwn particularities in the types and
characteristics of disputes that were frequent, @emch community used its own classifications of
existing disputes. Nonetheless, in both cases st el@ar that land problems are not just a temporary
problem related to returnees, but form part of radity

The case of southern Rumonge brings out that re¢urelated conflicts cannot easily be separated
from regular land disputes. Part of the land pnobie southern Rumonge is a problem between
returnees and those people that have stayed oacangied their lands. At the same time, part of the
land problem is the result of state policies in plast that have affected properties of both reesne

and on-staying population. And while some conflictay indeed have an ethnic dimension, many of

“ Interview with theBashingantahef Giteranyisecteur March 31 2005.
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the disputes | studied rather involved relativescommunity peers as contesting parties. While in
Giteranyi the return of refugees was related toptevalence of land disputes, non-returnee related
disputes were destabilizing people’s livelihoodd aammunity relations as well. Many disputes were
primarily of an intra-family character. Problemsthwihe reinstallation of returnees in Giteranyi aver
the result of migration rather than being relatetheir return.

The return of refugees thus contributes to the weoge of disputes about land in Burundi, or
intensifies land disputes. Nonetheless, in mangs&sstories of exile and return are a factor rathe
than the determinants of dispute. Often, land mwisl have a much more structural character.
Interventions to enhance local dispute resolvingacdy can only work when it is recognised thatlan
disputes are part of normality, and not just a teragy problem related to returnees. The massive
return of refugees may justify a focus on returredated conflicts. However, as land-spoliation and
expropriation have been experienced not only bydhitnvat had been in refuge but by both ethnic
groups, programmes focussing on returnees only acoeye to be perceived as predisposed and even
ethnically biased. This might consequently obsttlietlegitimacy of dispute resolving institutionseo
aims to achieve. Focussing on returnees will imtpgt many victims of land disputes will not be
addressed. It would thus be more appropriate twipzie people that have most difficulties in gedi
their problems solved, rather than on a populatdnreturnees that is highly diverse in its
opportunities and capacities, to deal with the ulisp they encounter.

Also, considering the structural character of peaid around land, the question is valid whethes it i
enough to focus on the resolution of individualdatisputes. The structural character of land diput
points to a number of underlying problems, inclgdiand shortage and lack of alternative livelihood
options. Burundi has extremely high population desss (Dimond 1998; Gatunange 2004), and over
80% of rural households have less than 1,5 hectafrédand (Leisz 1998: 149; Huggins 2004: 3;
Kamungi et al. 2004: 1), while 15% of the populatis landless (Nkurunziza 2002, in: Jackson 2003:
8). Nonetheless, the majority of the populatiorstif depending on agriculture for making a living
(Sabimbona 1998: 3; Oketch and Polzer 2002: 120nmgi et al. 2004: 1). Various studies directly
relate the occurrence of land disputes to landcé#igaand the degradation of cultivable land. Land
scarcity contributes to competing claims on lantiveen livestock farmers and cultivators, or between
farmers and the state. Regional migration of lssgllarmers in search of arable land has resulted in
increasing prices of land, and encroachment onsfoe®nes. New arrivals may get in fierce
competition for land with the original inhabitan®ketch and Polzer 2002: 123-130). But land
scarcity is not just a migrational or inter-comniyrissue: more regularly it is an issue within fhes
(see e.g. CARE et al. 2004: 30/31). In one of tramunities where we did fieldwork, disputes about
the inheritance and the limitations of plots wereally understood as directly related to the desinga
availability of land. In several families, the eguhvision of the family property was no longer
possible as this would result in unrealisticallyadirplots.

Many community members observed that land disputre seldom solved in an amicable way, due
to the importance of land for making a living. Lamsl such a basic asset in Burundi, that
compromising has become very difficult. In sevasfithe cases we studied, parties were often not
much interested in whether justice was being doneg but rather in continuing their case untéyth
had won access to land. The final outcome of thmmses thus depended more on the financial
capacities to proceed or to slow down a case, timathe local or judicial legitimacy of their claim.
Hence, a real structural solution to land dispugggiires more than a functioning judiciary (in isl
forms) to deal with the disputes that inevitablyneoup. It requires a good and working land and
economic policy, providing livelihoods outside agtiure, thereby reducing the dependency on land
for making a living, and thus decreasing the paaéof land disputes to occur.

The responsibilities of local institutions and the state

The case studies further point out that local g¢cinfiesolution mechanisms were only to a limited
extend able to deal with returnee-related land lmisfin their communities. In southern Rumonge, to
some of the returnee related conflicts, (temporéwgal solutions could be found. In particular the
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long-drawn and highly politicized disputes involgithose that had fled in the 1970s surpassed the
capacities of the local institutions, including thebunaux Those disputes have become particularly
intractable through state policies in the past faildre of the present government to pronouncdfitse
on the issue. Various studies note other and nerent cases of state seizure of land, where land
taken for reasons of ‘public interest’ ended uphiehands of high government officials and prominen
businessmen (Oketch and Polzer 2002; ICG 2003andLis one of the currencies of patronage”
(Huggins 2004: 3), and high positions and poweopien the way for land spoliation by individuals. A
study by a series of NGOs in Ngozi province (CAREak 2004) identifies a whole series of
manipulations of land at community level resultingdisputes. Those included cases where private
land was expropriated for the construction of comityu services without the promised
indemnification being paid. In some cases the ptd@ which the land was taken was not executed
and the land was given to members of the admitistraPeople have also been expropriated without
indemnification, to make place for others as pésiltagization programmes in the 1970s and 1980s.
Many controversies involved the attribution or salestate lands. In cases where displaced had been
settled on state lands, the status of those lasmigined unclear, and displaced started selling such
lands.

Many conflicts involving returnees are thus notrsach a local affair among returnees and on-staying
populations, but rather between community membedstiae state, that has been ineffective to address
land problems in the past. It is the question wiett all it should be the responsibility of local
institutions to deal with the resulting disputes.the case of southern Rumonge, it was clear kigat t
Bashingantahavere unable to deal with the double legitimaténataof returnees and occupants to
particular plots, the injustice done to those wbst land through expropriation, and the reinstaliat

of returnees. In some cases that different claimmesgtre willing to come to a compromise, they were
able to realize something, but in most cases thewer was limited. Rather than enhancing the
conflict resolution capacities of local institut®rin those cases there was a need for polititatisos

at national level. It is unlikely that the Burundigovernment will ever have means to indemnify ¢hos
that lost their land in the form of cash or a pdbtland. Nonetheless, policies are necessary that,
though maybe not resulting in complete compensadiwh solving all disputes, at least acknowledge
the injustices. As it will be impossible to satigiye demands of everybody, there is a need for
transparency and public participation in the sohsito be proposed. Even if localized solutions may
be found -such as a re-division of property- thesk have to be backed up by government
endorsement. There is an important role for intéonal and national organizations to lobby and to
draw the attention of the government to the needtavvene in this.

Peacebuilding as protection

In Burundi, there is quite some discussion on tie of local conflict resolution mechanisms in land
disputes, in particular on the strengthening ofittstitution of theBashingantaheSome criticize the
limited accessibility of the institution to womemputh, Batwa (a marginalized community in
Burundi), and poorer segments of the populatiote@t doubt their abilities to deal with the current
scope of conflicts which may go beyond their cajiesi or wonder in how far they are able to take
their place alongside authorities until they haterate skills as well as an understanding of moder
laws and governance. There is also discussion whétle institution still has legitimacy. It has hee
pointed out that at community level, the institatibas not been able to remain immune to the
ethnicitization and regionalism tearing the counapart, andBashingantahehave for example
justified the army repercussion of 1972, 1988 arfib3]l or failed to condemn exclusion
(Ntsimbiyabandi and Ntakarutimana 2004: 57-58). leuare expressed in particular about the
establishment of a National Council Bashingantahewhich risks that th&ashingantahéecome
part and parcel of the political debate, being naged as a reaffirmation of the social dominatién o
the Tutsi and the wealthy, or being related to ipaldr political parties. At the same time,
rehabilitation might reinforce its traditional &it character in the communities (Deslaurier 2003a;
Deslaurier 2003b). On the other hand, it is argtieat, the institution is indispensable, considetimg
incapacities of the state judicial system to de#hwocal land disputes, considering also that ¢hos
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institutions are adapted to local particularitiésconflict, and take due account of local convemsio
and considerations of justice and rightness.

The case studies presented in this paper shovhhalidity of those arguments is case- and cantex
specific. TheBashingantahén southern Rumonge and Giteranyi were still fiorihg as local land
administration. Whether we like it or not, formadgistration of land is becoming increasingly
important in Burundi, in national policy discoursed at the local level. The process of land
registration can be expected to be a historicahevéth long-lasting consequences in terms of
equality and the division of wealth, and the pafifis to make a living in rural areas. The insieg
importance of this process will only further cobtrie to already existing land disputes. As in many
communities theBashingantaheconstitute the only form of administration of landny policy
concerning land will have to consider their rolee formalization of the institution, and the extemt
which their testimonies on landed property could/ses a basis for land titling. Regarding thelero
in the resolution of disputes concerning land gai§icant finding was that particular groups of pkn
(widows and orphans) were especially vulnerablmaghinations of people trying to appropriate their
land. Often those vulnerable people were the vigtohtheir own relatives. The case studies pointed
out that the protection of those people could mogbaranteed by thHigashingantahe

In southern Rumonge and Giteranyi, the system @Btmshingantahéiad lost a lot of its authority.
According to state law, th®ashingantahehad to be consulted before dispute cases could be
forwarded to the Tribunals. Nonetheless, Beshingantahecould not enforce solutions, and only
could give advice to conflicting parties. This riéed in that the outcomes proposed by them could be
easily circumvented by parties in the conflict tled not respect their authority. In particularhric
people easily surpassed the institution at thedgematage of poor people. In other cases, individual
Mushingantahe turned out to be corruptible and weeslisposed towards richer people. In many
cases, the institution was not accessible dueg@aists this would imply for the parties in cortflia
case in point was the traditional gifts donatedhtoaBashingantahdthe agatuty. Though often not
regarded as a prescript, in effect it is a socialigation, a traditional part of the ceremony of
reconciliation. In some cases tBashingantaheéhemselves explicitly demanded a payment for their
assistance in land disputes. Otherwise, wealthyplpeeagerly responded to the invitation of the
Bashingantaheo bring forward some drinks by offering a largeaunt of beer and food. In case the
other party did not respond in the same measuiewhs seen as an insult of the institution, having
consequences for the outcome. This put poorer gsamit a disadvantage. Though ideally the
Bashingantahéad to respond to any injustice they observetiéir community, in practice they often
only came into action when formally asked. Agaiis tivas often at the disadvantage of vulnerable
people.

Complicated disputes at the local level includesthmvolving women, which often are related to the
limited possibilities within the customary tenugestems for women to inherit land on their own (see
also Sabimbona 1998; CARE et al. 2004; Kamungil.e2@04). While state law acknowledges the
rights of women to inherit under certain conditioivs the communities, this is often not accepted.
Regarding cases involving the rights of women,enesal of the cases studied it was clear that many
Bashingantahéad a sense of official regulations that proteetrights of women, but often could not
reconcile themselves with those. They considered ithwas not of their concern to apply official
legislation, and referred women to the state sysiEms put women at a serious disadvantage when
their cases were being brought forward toBlashingantahe

Current efforts to strengthen tiBashingantahet the community level focus on strengtheningrthei
basic knowledge of state law, the advantages of littes, and the rights of women. Juridical
knowledge implies juridical authority, it was as®anin case th8ashingantahere well aware of
the official state legislation, this will contritaito people addressing them, because they will know
that their judgment will be similar to, but fasteheaper and fairer than those of #réunal. The
guestion arises in how far such interventions martagmake thdashingantahenore legitimate in
the eyes of the parties in dispute. Effective tnsibnalisation of theBashingantaheaequires also
acknowledgement by the state of the status of tmidicts. Paradoxically, interventions to further
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formalize the system may in effect move justice ywfram the community, by transforming locally
carried institutions into externally driven/reg@dtagencies that are less accountable and resfnsib
towards local people. In several of the cases stijBashingantahexplicitly referred to official state
legislation rather than custom. In Giteranyi, Beshingantahdiad come to attach high importance to
land titles in their judgments. This contributedte confidence in thBashingantahgfunctioning as

a first juridical instance to which people couldlegss themselves. On the other hand, it represented
move away from the original function of tlBashingantaheof solving disputes from their intimate
knowledge of the local community and local consitiens of justice. People started anticipating on
this in southern Rumonge. Though Bashingantahehere were relatively strong, people attached a
high importance to obtaining land titles, considgrtheir importance in official law. In other cases
the Bashingantahewvere more concerned with the legitimacy of a c¢bijdhan/woman and hence
its/her rights to inherit, rather than on the gioesbf what they considered a just solution in given
situation.

The challenge to those institutions is thus notmsh in becoming effective in applying legislation,
but rather in becoming effective in consensus IngidThe chapter thus concludes that rather than
enabling local dispute resolving mechanisms to eétd current challenges through fortifying their
knowledge base, or further formalizing the insitnt there is a need to focus on how the protection
function of those institutions can be enhancedhis there might be a role for other local ingt@ns.

As was observed in southern Rumonge and Giteréingijustice and peace commissions had only a
limited role in dealing with land conflicts. Nonelbss, they represented a counter point to thedlorm
conflict resolution mechanisms &ashingantaheand Tribunaux being considered as more neutral
and less demanding. Their strength was in drawmegattention of théashingantahdéo cases of
vulnerable people that were afraid to take actidareover, they could serve as a venue for spreading
more knowledge among the general public on legditsi and limitations on the one hand, and on the
other hand for initiating discussion and consenatighe local level on what ordinary people
considered as right and just.

Conclusion

Peacebuilding is not just a policy intervention gsirategy, but also a way of framing complex
development problems. Framing helps to concepriadiality in such a way that it is understandable
and facilitates policy making by legitimizing padiar courses of action. At the same time, framing
directs attention away from other dimensions of itmation. Current efforts of (international)
organizations in Burundi to enhance local dispesolving capacity to deal with land disputes follow
from a framing that sees returnee related landutiéspas a central challenge for peacebuilding.
However, the research highlighted that land dispw@e not just a temporary problem related to
returnees, but underlined the continuity betweanflmt-related and regular land disputes in Burundi
Land disputes in Burundi are here to stay. Thelehgé to Burundian and international organizations
alike is in finding answers to the structural cltéea of land conflicts. Enhancing local dispute
resolving mechanisms only makes sense when redongnthis structural character of the land
problem. To contribute to peace, such interventigimsuld focus on assuring that those institutions
contribute to local feelings of justice and proi@ct of vulnerable people rather than to the
formalisation of those institutions.
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