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Memory and the making of victims : Historical controversies and judiciary mobilizations
around British colonial violence

This paper examines how history and justice are used to be part of the collective and contested
construction of the memory of a violent past in Kenya, that is the repression of the Mau Mau
insurrection by the British forces and its African allies in the fifties. This singular episode of Kenyan
history has often been used in postcolonial times either to legitimate the rulers or to stigmatize them :
its memory has always been discussed in the new nation. Recent books and mobilizations have revived
this contested memory by involving the former colony in a new debate about the British crimes against
Mau Mau and Kikuyus in general. The involvement of the former colony and the reparations suit
against the British state focuses the debate on who were the true victims of the colonial violence, and,
consequently, the true heroes of the insurrection. The debate is all the more complicated that the
conflict opposed colonizers and colonized but did also oppose Kenyan groups.

The Mau Mau were armed groups acting in Nairobi and in the Central province, where a majority of
Kikuyus lived. They attacked settlers and local chiefs who collaborated with the colonial
administration from 1952. The repression by the colonial administration and the establishment of a
loyalist African militia (known as the home guards) exacerbated the tensions among Kikuyus. Attacks
and repression lasted till 1960. To know who are the true victims of the conflict has always been a
difficult problem as the uprising against the colonial administration soon transformed itself in a
conflict among Kikuyus. The nature and the qualification of this internal and anti-colonial conflict has
been the subject of political and scientific controversies since Independence. Indeed, the consequences
of the conflict were still going on after the British administration left the country in 1963. Moderate
Nationalists took over power, among them Jomo Kenyatta, some loyalists got land and were
beneficiaries of the first postcolonial regime. If the first two presidents did sometimes refer themselves
to the Mau Mau insurrection to legitimize their power, they preferred to forget this conflict; opponents
were the self proclaimed inheritors of Mau Mau and used the symbols and heroes of the “freedom
fighters” to stigmatize the postcolonial authoritarianism?.

The objective of this article is thus to understand the recent mobilizations around this violent past by
observing how the status of victims and heroes of this insurrection are built through history and
justice. It will also discuss the particular political context in which these mobilizations are occurring
and describe the actors of this mobilization which are using, in different ways, the Mau Mau as
strategic mean to assert their own legitimacy. Indeed the mobilizations did really emerge after the
change over which took place in 2002°. Hervé Maupeu sees this return of the past as a post —change
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over « catharsis » : denouncing colonial crimes would be a way of denouncing postcolonial crimes as
the two periods are intimately linked*. Beyond this psychosocial interpretation, it seems that some
actors took a new opportunity to renew old claims in a context where the enemy can not be the same,
the one-party regime being defeated. Finally, it will be important to underline how the memory of the
Mau Mau, contested as it is, serves as a shared political language in Kenya..

The making of victims through history

Kenyan and foreigner historians have proposed several interpretations of the Mau Mau insurrection.
Marxist historians compared the uprising to a class struggle; other historians considered it as a
nationalist struggle; others, who were designated as “conservatives” by the latter, demonstrated that
the insurrections came from an internecine conflict among Kikuyus and that the insurrection was not a
national affair>. More recent historical books attempts to reconcile these approaches and to make
them communicate®. Two books released in 2005 have revived the scientific debates on the Mau Mau
war by disclosing research on an under-studied theme : the repression of the insurrection. Britain’s
Gulag written by Caroline Elkins, historian and assistant professor at Harvard university’, and
Histories of the Hanged, written by David Anderson, historian, research fellow at St Anthony’s
college of Oxford University®, both contest the interpretation widely diffused in the fifties considering
the settlers as the main victims of the insurrection. They both insist on the responsibility of the settlers
and the colonial administration in the violence while British did consider the uprising as a sign of a
psychosocial disease of the Kikuyus confronted too brutally to modernity. The two books agree in
pointing out the British responsibility and admitting that the victims were Africans.

But the two authors build then different hypothesis concerning the precise definition of the victims of
this violence. Anderson warns in the prologue that he is telling a story “with the testimonies of those
who fought on both sides” and that “ it is a story of atrocity and excess on both sides, a dirty war from
which no one emerged with much pride, and certainly no glory. It is an uncomfortable story, but it is a
history that needs to be told” (p. 2). Elkins wants to unveil the hidden past of the British brutality in
Kenya, that is their willingness to annihilate the Kikuyus through the detention camps and the
emergency villages. She argues that Kikuyus, Mau Mau and their families, were the targets of a
repression masked behind a discourse of « rehabilitation ». She shows that the settlers did see the
Kikuyus as a group to eliminate (p.49) and that the colonial administration, if first not subscribing to
this project, eventually endorsed it in practice. She actually uses the category defined by the British
executioners : all the people who have been killed or imprisoned, or who have suffered from moral or
physical assaults by the British and their Kenyan allies are victims and should be recognized as such.
Moreover, she leaves the issue of violence perpetrated by the Mau Mau (p. xiv) : she assumes that
Mau Mau were innocents, which makes them ideal victims®. Anderson questions these categories
through an historical and social reading of some sentences pronounced against presumed Mau Mau
during the insurrection. In his book, the status of victims is never established but always questioned.
He shows for instance that those who were victims of the British colonial judiciary system could also
be victims of Mau Mau or that those who betrayed the Mau Mau could also be victims of the British
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forces. He asserts finally that the entire Kenyan African population were victims of the colonial
situation, which was a violent situation.

An historiographic debate largely echoed in the Kenyan and British media was launched by comparing
the two books. Very often, Elkin’s book was criticized in British newspapers™ : her methodology is
attacked as well as her argumentation against the British state. A brief comparison of the methods of
the two books and the debates around them will help to show how victims are identified and built by
history. The first methodological debate lies around the sources on which each book is relying.
Anderson’s lies mainly on British minutes of trials against Mau Mau who were declared guilty and
hanged. Very few reviews are questioning the partiality of these colonial sources which are enriched
and verified by the author in order to question the sentences. Elkin’s book starts exactly from the
absence of credible archives on the repression (they would have been erased by the British or they
would be partial according to Elkins, p. 372) and is trying to fill this gap by relying on oral
testimonies, which constitute the originality of her book. These oral testimonies are crucial to her
argumentation : stories of torture, of prison, of the daily life in the camps give a concrete existence to
the victims of the colonial violence. This history of the « sense » as described by Hélene Charton,
takes part in the building of the status of victims for all those who were imprisoned or affected by the
colonial administration™. The second debate deals with the counting of the victims of colonial
violence which are questioned by the two authors. While assuming the fact that she has not enough
evidence, Caroline Elkins contests previous accounts of victims of colonial violence. While her
approximate methods are contested, the answer of one of her supporter, John Nottingham, a former
district officer in Kenya at the times of the Mau Mau insurrection, is revealing about what is at stake in
these struggle about figures. He asserts that whatever the exact account is, EIkins’ figures are closer to
the figures given by the colonial administration in the Corfield report™®. Interestingly, the accuracy of
historical facts is not central as soon as they serve an argumentation®. The last debate about Elkins’s
methodology is conceptual. She sometimes suggests connections between the violence inflicted to
Kikuyus and the violence inflicted to the Armenian or the Jews, victims of genocide. This rethoric
comparison is meant to underline the willingness of the British to annihilate one population, but it is
not considered by most reviewers as scientifically relevant. The latter do mostly criticize Elkin’s book
on being not “objective”. According to most of them, Anderson’s would be “balanced” because he
takes into account violence from both sides while Elkins would be “unidimensional”™ because she
would be “angry”*®. This revolted discourse on violence, anchored in a scientific process, participates
in this building of a status of victims for the Mau Mau and their relatives, while Anderson refuses to
give this status to one particular group.

History and Justice : contradictory truths on the past
These contradictory truths on the naming of victims are underlined by their different relation to the
law. Anderson criticizes the judicial process of the colonial times while Elkins supports a reparations

suit with her research which have been used to file a case against the British government.

David Anderson bases his book on the records of a thousand of trials of Mau Mau who have been
hanged. His argumentation contests some of the judgements and gives a social and historical
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perspective on the responsibilities and “guiltiness” of each of them®’. The central chapter of his book
on a double slaughter in village called Lari, perpetuated by both Mau Mau and loyalists, shows very
well what an historian can add to past judiciary truths. The attack of Lari by Mau Mau fighters in
March 1953 left about one hundred and twenty casualties, a majority of them were women and
children. A deadly revenge from the home guards did kill many villagers who were pointed as
responsible of the first attack. The sentences against the alleged Mau Mau fighters have to be replaced
in a social and historical context to be qualified or even reversed. Anderson provides some hypothesis
on the reasons of this extreme violence : he writes the story of this socially, politically and religiously
divided community. He explains the cruelty of Mau Mau’s attacks by the fact that it targeted the chiefs
of the clans, the priests and the land owners who were the symbols of the Mau Mau’s own
dispossession; he suggests that the murders of women and children were meant to interrupt the chain
of inheritance in these loyalist families. This “deeper history” questions the alleged motivations of the
accused evoked during the trials. But by examining the minutes of the trials he also questions the
guiltiness of the hanged, most of them were accused on evidence provided by people of the village
who did know them very well and who were directly affected by the massacres. These villagers would
have paid for the armed Mau Mau who left the village as soon as they finished their attack and left the
villagers in the hand of their future executioners and of the judiciary system (p.178). During the trial,
according to Anderson, “those executed for crimes at Lari did not conform to the received image of
the heroic Mau Mau freedom fighters” (p.175) : if some of them were convinced Mau Mau, others
were more reluctant and took part in the slaughter sometimes by force. Yet. “ the proceedings of the
Lari trials do not allow us to differentiate easily between these categories of people ” (p.175) ; It is
only with contradictory testimonies and with the historical and social context that a very thin and
blurred line between the status of victims and executioners can be drawn, but no historical nor judicial
truths can be definitely established. “ Were the convicted men guilty ?” asks Anderson, before
concluding that a lot of secrets will remain, that justice nor history — should | add — have been able or
will be able to unveil. (p.176).

The publication of Elkins’s book seems to be the academic part of her wider engagement for the
recognition of British crimes in Kenya. That is while collecting data for her PhD thesis that the
historian decided to also advocate publicly for a recognition of this violence. She took part in the
production of a documentary about the British repression on Mau Mau which was broadcasted on the
BBC in November 2002. This broadcast led to investigations by Scotland Yard on these crimes which
were however discontinued®®. The diffusion of her research in the media, especially since her book
obtained the Pulitzer Price in 2006, is an asset for the lawyers who are in the process to register a
complaint against the British government partly based on the testimonies collected by Caroline EIKins.
Based on evidence of torture inflicted upon the Mau Mau by the British forces in the detention camps
during the insurrection, a case is going to be filed legally based on the international law and the
common law. The plaintiff will seek damages for the personal injuries they sustained and is based on
the tort of negligence as the British state was allegedly aware of the widespread use of torture during
the repression. In concordance with what Caroline Elkins suggests, the British state is accused of
being a executioner state while the Mau Mau, as plaintiff are considered as the only victims of it. This
presentation of the insurrection does not comply with reality according to David Anderson,
interviewed by the BBC when the lawyers addressed their letter of claim to the Foreign Office on
October 12, 2006. He said : “There was lots of suffering on the other side too. This was a dirty war. It
became a civil war. That idea is extremely unpopular in Kenya today. **". The British lawyer
answered to that in the same article : "The proportion of atrocities committed by the Mau Mau was a
minute fraction compared with the British. They were massively frustrated and did some terrible
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things. You are talking about tens of people as opposed to tens of thousands." The letter of claims
being rejected in April 2007%, the lawyers will file their case in September 2007.

The selection of plaintiffs and witnesses also strengthened this victimization of the Mau Mau who are
now the traces of the violence perpetrated on their bodies and their group. The lawyers chose to act on
cases on torture which did leave visible marks on the bodies, the only tangible proofs of acts
committed fifty years ago. This « selection of victims » is not very well assumed by the initiators of
the suit who had to put aside the victims of looting who lost their homes, their land, their animals and
of course the people who died during the repression.. Only those who were able to expose the visible
traces of the crimes were selected to be part of the suit. The choice was also determined by the cases
where proofs were enough and irrefutable: the evidence were gathered from Elkins’s book as well
from long interviews with veterans to be sure of the credibility of the evidence. These Mau Mau
veterans are going to testify but above all they embody the struggle against injustice from which they
were the victims. Some of them were present during the World Social Forum which was held in
Nairobi in January 2007 where they appeared to be the embodiment of a past struggle®. In a panel
entitled “Memories of struggles”, the audience was listening to the short testimonies of the veterans
but did really show its enthusiasm in front of their physical presence and image. Many people in the
public took pictures and they took even more pictures when one Mau Mau female fighter removed her
scarf and exposed her dreadlocks as the continuing symbol of her belonging to the Mau Mau. In this
panel or during the opening ceremony, they were always ready to exhibit the signs of their struggle,
singing proudly and praying as they did in the forest. They embodied at the same time heroes of a
struggle that contemporary protest movements do admire, and pity due to the victims of injustice as
they were not recognized for what they did. It also seems that the veterans, who were brought in the
World Social Forum by those who claimed to be the perpetuators of their struggle, are not anymore at
the core of the struggle for the recognition of what they did but they are its historical and physical
justification. Activists and lawyers took advantage of a new political opportunity, the change over of
2002, to make their claims heard.

The political and strategic context of mobilisations

The change over in December 2002 has been seen as a window of opportunity for a number of
mobilisations. Whereas Kenyatta and Moi regimes were both considered by their opponents as
inheritors of colonial authoritarianism, the change over gave the impression, at least at the beginning,
that a democratic state was to replace an “executioner state”. The victims of past crimes or their
spokespersons used this new opportunity to call upon the state to work on the memory of these crimes,
which it did through some symbolic gestures but without fully supporting the mobilizations. Indeed,
memory of these past crimes also questions the legitimacy of today’s rulers.

From December 2002, the new Kenyan government was looking for more legitimacy and did some
symbolic gestures to comfort victims of postcolonial and colonial crimes. It opened the gates of torture
rooms used during the Moi regime® and established an ad hoc commission to question the need for a
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Truth and Reconciliation commission. In spite of a positive opinion®, the government however did
not consider it necessary to follow these recommendations. The heterogeneity of the victorious
coalition made up of former opponents and members of the previous regimes seemed to lessen the
willingness of the new rulers to investigate postcolonial crimes®. The transformation of a democratic
state to an “executioner” state was not done as expected. Concerning colonial crimes, the President
made some symbolic gestures to recognize freedom fighters publicly and with honours: he supported
the initiative to find the missing the corpse of Dedan Kimathi, a Mau Mau leader hung by the British
forces; he changed the “Kenyatta day” into a « Majusha (Heroes) Day », and veterans associations
have been legalized. When Caroline Elkins launched her book in Nairobi in March 2005, the Ministry
of Justice and the vice-president both called upon the British government to apologize for the crimes
against Mau Mau®®. Some internecine governmental divisions could be softened by this kind of anti-
colonial gestures, especially in a tense climate between the government and the British High
Commissioner. In July 2004 and February 2005, the latter had accused members of the Kenyan
government to be corrupted, which was perceived as a rude attack in Kenya?’. The resignation of John
Gitongo, leader of the anti-corruption policy in the government and his voluntary exile to the United
Kingdom underlined the tensions between the two countries about corruption. These tensions were
also visible when a spokesman of the Foreign Office reacted to the vehement discourses of Kenyan
officials about British colonial violence. Recognizing the suffering of victims of the violence, he
added: “ But this took place 50 years ago. Kenya needs to look to future challenges like fighting
corruption, fighting injustice and building a strong democracy®®”. Very soon British officials did not
assume their responsibility and the Kenyan government was not ready to break diplomatic
relationships with the UK as their diplomatic and financial support do matter for the Kenyan
government. Nevertheless, behind this official distance towards the judiciary initiative against the
UK, some members of the government did support informally the initiative by giving money during a
fundraiser organized by the Kenya Human Rights Commission who is the main logistical support to
the initiative®.

This discreet support is disappointing to the spokespersons of the judicial mobilization, and especially
to Human rights groups who have always advocated for the recognition of Mau Mau struggle and who
did support the change over in 2002. Since the mid-nineties several human rights groups have asked
the British government to tell Kenyans where the corpse of Dedan Kimathi had been buried. Human
rights groups claim indeed to be inheritors of the Mau Mau struggle®. For the KHRC, for instance,
talking about Dedan Kimathi is a way to talk at the same time of the death penalty and land grabbing
which started with colonial times and had been going on since®. Of course referring to these particular
heroes is a way to make a selection in history, as we will see. But this historical link gave Human
rights group a popular audience needed, as they were perceived as defending an imported cause. For
the KHRC reviving Mau Mau memory through this legal action is a logic perpetuation of their action
about Mau Mau as well as a way of lobbying on the issue of refusing impunity. As the change over
was coming, the KHRC started to work on a campaign against the impunity of crimes committed
during the Moi regime. Its campaign for the eradication of a culture of impunity as well as its research
work on the establishment of a Truth, Justice and Reconciliation commission are strengthened by its
reflections on impunity for colonial crimes. Indeed, the victorious presidential candidate, Mwai
Kibaki, did defend, during his campaign a « forgive and forget » slogan. This was directed to crimes
committed by the Moi regime but it revived the very same formula used by Jomo Kenyatta after
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Independence®. British violence and internal conflicts in the Central region were put aside
immediately after Independence and the new President wanted to do the same again in order to make
the transition easier. Human rights activists who supported this candidate did not however defend this
impunity claim. The chairman of the KHRC was nominated as the chair of an ad hoc commission on
the establishment of a truth Commission. The involvement of the KHRC in this Mau Mau legal action
can thus be seen as an historical version of their refusal of impunity. It can also be considered as a new
position of this group who needed to redefine its objectives and activities after its « best » enemy,
President Moi, disappeared from the political scene. This new legal activity can thus been seen as a
way to install coherence in its activities as well as a strategic move of the Human rights groups.

This new legal activity is facilitated by the fact that HR groups have always been dominated by
lawyers or have been working closely with them®. Human rights groups were for instance the leaders
of the constitutional review campaign from its start in the mid-nineties. The “brains” of this legal
action are again lawyers: Willy Mutunga and Maina Kiai who are both former executive directors of
the KHRC, Makau wa Matua, chair of the KHRC, Paul Muite and Gibson Kamau Kuria, who are
lawyers working in their own firms, and Mbugua Mureithi a Human rights lawyer working with
Human Rights groups. In the UK, the plaintiffs are represented by Martyn Day, from the Londonian
law firm Day, Leigh & Co that is specialized into reparations suits. Martyn Day got compensations for
British former prisoners in Japan and Germany during World War 2, and for Kenyan groups. In 2002
and 2003 he represented Samburu pastoralists who were hurt by landmines left by the British army in
Kenya. He also represented Massai and Samburu women who claimed to have been victims of rapes
by British soldiers in Kenya. This judicial activism is a way, for Kenyan and British lawyers, to
combine a repute in Human rights work and a profitable and prestigious professional activity. John
Nottingham®, a crucial person in this mobilisation facilitated the connection between the lawyers and
the Mau Mau veterans. John Nottingham is a British former colonial district officer in Kenya; he was
present during the Mau Mau insurrection and has been condemning, since the 1960s, British violence
during the insurrection. He wrote the first academic book questioning the British version of the
insurrection®. Living in Kenya since, he is now director of a publishing house. He made Martyn Day,
Caroline Elkins getting in touch and suggested to the KHRC to work on it; he also helped the Mau
veterans to get organized to get compensations.

Indeed, the organisations and lawyers are working in the name of Mau Mau veterans who obtained the
right of association in 2003. The lift of the ban on their right of association was an important
precondition of the legal action. The issue of unifying veterans in one association was indeed a
problem. Before 2003, veterans did compete to be recognized as the most representative, as the most
active during the Mau Mau insurrection or as the most politically independent from previous
regimes®. These internecine fights were coming from the internal divisions of Mau Mau themselves
and especially from territorial divides. Some parts of the central region were more involved in the
armed struggle when some others did succeed in benefiting politically from the struggle after
Independence. These internal conflicts were however exacerbated by the Presidents Kenyatta and Moi
who did play on these competitions to have a tight grip on these potential political forces. This
weakened the veterans who lost their credibility in these manipulations. For instance, President Moi
wanted to win some Kikuyu groups over by boasting of the veterans support. By doing that he was
also countering his opponents who claimed to be the true inheritors of the Mau Mau. In the 1990s,
veterans associations flourished in face of the « ethnic » conflicts which evicted Kikuyus from the Rift
Valley. The change over gave them a chance to exist legally and to re-unify them around this legal
action. This unification was boosted by the fact that some veterans were victims of a crook who
pretended to be able to get compensations for them. While John Nottingham was trying to build a
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veterans association, he met Martyn Day and this crook and managed to persuade veterans to unify in
one new association. The leaders of the Mau Mau veterans association are respected ex-freedom
fighters. The chairman, Ndungu wa Gicheru, is known for having shot a British plane during the
insurrection; another leader, Gitu wa Kahengeri, did a political career, as a MP from 1969 to 1974 and
from 1979 to 1984, before becoming, from the beginning of the nineties, a member of an opposition
party, the Ford people. This new association gives a new credibility to veterans whose new objective is
to represent victims and heroes of this insurrection.

Mau Mau have been so easily manipulated as symbols because they are at the core of the shared
political language in Kenya. In an article about the contemporary political leadership, Willy Mutunga
makes a distinction between the heroes and heroines on one hand, inheritors of the Mau Mau and the
traitors, close to the loyalists®’. This binary interpretation of today’s political scene is similar to the
one of Caroline Elkins who sees Mau Mau as the only victims, and consequently the only heroes, of
British colonial violence. This exclusive status of heroes given to Mau Mau does not win unanimous
support as David Anderson’s book reminds it. Bethwell Ogot, a Kenyan historian, often considered by
his detractors as a « conservative », also refuses this exclusivity and proposes a list of other heroes
who should not been forgotten in the Kenyan pantheon. * He mentions lawyers, trade unionists,
politicians and people who are not Kikuyu in order to deny to Mau Mau the right to claim the only
“freedom fighters” in Kenyan history. He adds that refusing to take into account other important
people of makes it difficult to build a unified national memory. In his book, David Anderson proposes
a compromise: all the skeletons of the victims of colonial violence (Mau Mau, loyalists, villagers)
should be buried in one “Heroes Acre” which would celebrate the memory of all the victims of British
colonial violence. He does however not explain the equivalence he makes between victims and heroes,
and thus withdraws any meaning to the heroisation by mixing up freedom fighters, loyalists and
ordinary villagers. His argumentation cannot be used politically, and is thus far less efficient, in the
Kenyan imagination, than EKin’s. Indeed, even if contested, the memory of Mau Mau belongs to the
political language of Kenyan political culture and is a vehicle of debate. This last controversy on the
Mau mau testifies that the Kenyan public sphere is still full of vitality™
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